
UNITED STATES BANKRUPTCY COURT
NORTHERN DISTRICT OF INDIANA

HAMMOND DIVISION

IN RE: )
)

MAKEILA J. FRANCE, ) CASE NO. 11-24892 JPK
) Chapter 7

Debtor. )
***********************

STACIA L. YOON, TRUSTEE, )
)

Plaintiff, )
v. ) ADVERSARY NO. 13-2066

)
MAKEILA J. FRANCE, )

)
Defendant. )

ORDER FOR HEARING PURSUANT TO FED.R.BANKR.P. 7055/FED.R.CIV.P. 55(b)(2)

On August 7, 2013, as record No. 9, the plaintiff filed a Motion for Judgment. This

motion seeks a monetary judgment for tax refunds which the Trustee/Plaintiff asserts were not

turned over to her, and a “judgment revoking the Debtor’s discharge”.

First, the Defendant/Debtor has not received a discharge in Case No. 11-24892, and

thus the Motion for Judgment requests inaccurate relief – a matter rather easily cured.

Secondly, however, paragraph 7 of the complaint states that the Trustee “believes” that the

debtor received a “rapid refund from her tax preparer”.   An affidavit submitted in support of the

Motion for Judgment states that the debtor has not complied with the turnover order issued by

the court with respect to tax refunds.  However, as is now known to Chapter 7 Trustees, the

court will not enter judgments of revocation or denial of discharge with respect to failure to

comply with tax refund turnover orders unless the record establishes that the debtor actually

received the tax refund.  In this case, paragraph 7 of the complaint would arguably not survive a

motion to dismiss under Fed.R.Bankr.P. 7012/Fed.R.Civ.P. 12(b)(6) with respect to the critical

fact of receipt of the refund: There are no facts pleaded or from which an inference can be 



derived which support the conclusory statement regarding the plaintiff’s belief.  The record at

this stage therefore fails to support a default judgment based upon the debtor’s failure to turn

over tax refunds.

IT IS ORDERED that a hearing will held on September 20, 2013, at 9:00 A.M., to

contrast the course of further proceedings in the case.

Dated at Hammond, Indiana on August 16, 2013.  

/s/ J. Philip Klingeberger            
J. Philip Klingeberger, Judge
United States Bankruptcy Court

Distribution: 
Attorneys of Record
Makeila J France, pro se


